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ANSWER MD .iFk’iRi%l,\TTVE DEFENSES 
AXD 

COUXTERCLAHVJ,S MD THIRD PARTY COMPLAINT 

Dzfe~~damts BERNARD D. P.4CHTER md PACXTER CORPORATION kreby ~UISW’~~S 

substantial funds be made to RDDL. which, as a start-up compmy, required the infusion of capital 
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WHEREFORE, the Defendants request that Court dctcrmint that the conduct of &c &ged 

transactions anlountcd IO a scilemc to defraud the Defcnciants; that the Pl,aintlEs must diyast 

thexnselves of the property taken; determine that Ihe Dckndants have Ie@timatc claims against the 

Plaintif%; for attorney fees and for such other and fbrther relief ils is just and proper, 

DEVAND FOR J‘URY TRW. 

The Defendants demand a jwy trial on ail issues and all ;~ZLL~ZS to which they axe ewitled. 
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infilslon into the operations of RDDL were part of the businesj pkn ior the eskbiishmcnt and 

phenomenal gowth or”RDDL, which capitil was not-to be repaid uctil the sale of the conlpaj or 

upon consistent profkability of the oorporstion. 

THIRD AFFIFMATJVE DEFEIVSK 

The cmduct of the scheme and a&ice to deikud znomxed w a civil theft purxrict IC 

Florida Statutes 46 812 et seq. and 772.1 I. in which the assels of a valuable and ongoing business . ” 

was taken as pan of a scheme and fiaudultzlt rnaleuvers calculated to tieprivs ths Defendant uithc 

value and benkit of his own&up interesf in RDDL. 

FOURTH AFFIRMA-I‘XVE DEFENSE 

The PlainriZ? with others, were part of an cnterptise which engaged in criminal activity that 

was l&t of a pattern of racketeering activity wi-ti3 the meaning of alxl in violation of %lorida 

Stxutes $3 772 et seq. ‘fhe partcrn of timmal misconduc;t WAS done with Ihi; intent to de*& an3 

to gain an improper advantage in busiaess deal&s, with the pattern oi” crixninai activit): involving, 

criminal conduct in violation of law and pak of wb:ch was to actively pursue a scheme to defraud 

the Defendants md deprive them of the value and benefits of their ownership ix&rest in WX. 

Bl0C.r 

- - 
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:rmicus sc?s in ‘Browal Ccimy, Florida. 

JIZU’SDTCTIOY AYD VENUE 

13. Julisdiction and venue arc proper m Browzrd Count>; because a11 of At: dekndam 

other reside in Broward Come, bavc a qnncipai pi.uc of busi.ncss in Broward CO-XX\: anL’or 

committed tortious acts in Broward Countyr and because &i or substantiaily all of the Jets chqcd 

hex-em occurred in Browed Counq and the claims arose ir, Broward Couu~;, Florida. 

Gli,SEfCU .ALLEGATIOYS 

13. Beginning in a1x1ut 1995. MA Ginsbq, claiming that !le wti acting fi?: and cm 

behalf of Scod Ginsbwg and Kicki RoI.xnson. fiis brother and si,stm. contact4 Bcmxd Pachte: . 

with a busirms proposal to s’;art an irdtpendnt dialysis laboratory. 

13. A? :he time, ;tl~k Ginsburg tcrld Bernard Yachtcr that he wu mkie to persox4ly 

participate because he was prohibited from directly competing with Gxubro llealthcarc Patient 

, 
Seroic~s, -tinis fomcr employer, because ofthe obligatkm under a contract c$nm-comp&on. 

1s. Pursuant to the kminesss plsl agreed to by the parties, Scott Ginsburg and P2ch 

Robinson would ?otaHy fund the businms mci -sfuse ail of the capital w&d to estkiish and operrtte 

the !nboratory for m extended period. These funds wele characterized as cap& (;o~trib~iorn 1:~ the 

rxvporation that would he repaid when the husincss was sold or, es!Jcr if”cfie business aild p.rc&~s 

of the coinpmy were such that substm+~ pro% were getkemted enough to effect a rctum. Jf q&l. 

- 
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17. From abollt ,&jay 1995, there was a development period during :vt&3 tile business 

of RDDl WDS located, outfitred, professionaDy staffed and made rwdy for operatl.ons. 

18. R.IDL began operations on about l:ehruary 1996. Due primarily to Ihe errorts cf 

IWnard Pxchter, over the peiod to about the ad of the yw, r8the.r &an serking the Predicted 25 

clinics by the end of the year, the growth was spe&cu.lar and the projection was that the laboratory 

would be servicing approtiately 90 clinics with gross income of n&y $1 Million per month. 

19. Inexplicably, desPite the lnassive success of RDDL, Marli C&bury discharged 

Berrwd Pachter as P&dent and CEO in about November 1996 and proceeded with cer2.m actions 

that rnedc it clear that he was taking soie control of this very succ~sful corporation trnd att:mpti.ng 

to p& &zs~rrd Pachte; out of operations, control asd ownership. 

20. &cause of his actions, it became obvious that Mark &usburg was the true owner oi’ 

Royce and had ouly used his sibiings as rwninccs to conceal his tio&tion of the coiitract *ith 

Gambro Healthcare. 

21. Lq about December 1996, Bernard Pzobter and Pachter Corp. sued Xark Ginsburg, 

Scott Ginsbuq, Ricki Robinson, Arthur RoscmhaI, Kent M&kc, Royco, Inc., Dariei M. Andis and 

Tcdesco & Land.& PA. in Broward County Circuit Court, Cwe No. 96-16792 (21). 

Ricki Robinson, RDDL, Inc. and Royce, hc. for breA of cont‘sat ;uld &a& in comrectlon v;ith the 

unlawful qymtions of F!.DDL. in violation oi the wn-compete agreement with Gambro in 3rowu-d 

Cou:t)l Circuit court, Case No. 974044 which case was consolltitcd with the Pach:ey CSLSC. 
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entire business of RDDL in jeopardy should there bl: a default on the note. This note, loan and 

securi~ a.Feement was -XI contravention of the business plan. and understandm,lg of the parties xilen 

3< A+ _ As pat oi ihc plan, and pursuant to the criminal scheme, the Ciinsburgs dud their 

corporation mgaged in a pattern of conduct to make it appear that RDDL was .unable to meet its 

ohligati,ons. There -MS a n&puiation of the books and records of,RDDL such that it would be 

difficult, if nor impossible, to meet the excesavc danands of Royce, ILnc. and tbc Ginsburgs :~ader 

the terms of the note. toan and security agreement should it come to be that the boldcrs of the note 

Jcznanded un.mcdist.e payment. 

36. 
. 

The mformation concerning the operations of RDDL and the execution of the note, 

10x1 axl security aseement was intentionally c<>nceated 5om Bernard Yachter and Pachler 

Corporation. ’ 

37 .4s part of the scheme and aruficc tc del?aud. Royce, Inc. and the G~r.oEcrgs 

demanded immediate payment of the note, ioan and security agreement knolviag fuli wc!l that 

RDDL would be unable to pay the obligation. This was so bemuse it was conlrary tc y&e bus;ncss 

plan of RJIDL and also due to the manipulation oi’the business operation ofl?J3DL. 

28. Withcut adequate notice to Bernard Pachter and Pachtcr Corportiion, the Hayco not& 

@IO08 



10.,24+,01 WED 1$:09 FAX 1 953 351 7017 KI?iKOs FT LXDERDALE II 

Counter ‘N&tifis~ in an &ort to twsfer all 0f’rIic: assets of RDDL. 

31. At the time of this conspiracy. the Board of Dirccrors of R;zDL consisted cT?&rlc 

Ginsburg. Scott Ginst~urg, Ricki Robinson, Kent M&Ike, Arthur Rosenthal, Koy Breske and 

Bcmard Pachtcr, 

&XL $Ahlke reccivsd substanrial value and benefit from Royce and the Ginsburg by :caso~: nf 

t5elr participation in this scheu~e ro Jefi-aud Bcmard Pachtcr and Pachtw Corporation 

33. Recause of !he rela!~onship of the palties, Mz~irk Gin&q, Scott Gmsburg, Rick1 

Rdxnsou, Kent MahIke, Arthur Rosenrhal, Roy Breske and Rofco. Inc. owed a fiduciary 

obligation to Bernard Pachrer and Pachter Corporation. 

34. U~mg the preLext of a business n~cc\mg of the Bcwd of Directors, ths Ginsburgs 

stag& o ;on~plete ta:ieovor of tile assets of RDDL for inadcqnate consideration and in vlolstion 

of the :&t; oflE)ema.rd Pachter and Vach?fcr Corporation. 
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Pactrte:- Corporation of their rightful ownership 1;1 a verq’ successfu1 husinass. 

-7 
.3 I CIpon infxmation and beli et: despite tile co.nduct descriSed rn this complaint i;nd 

the smLements to Bernard Pachter and Pa&e: Corporation that tlx business of RDDL Inc. has 

&rMnarcd and that it has ao me&s whatsoever, it appears that KDDL has been conducting a 

business of operating ESRD Laboratory for profit w& the dcails of this being totally concealed 

fro-m Rcmard Pachrer ar,d Pachter Corporat.ion. 

COL’NT I 
(Cl\lT. KTMEDLES FOR CRIAZIXL PRMXICFB ACT-LUCO) 

33. Counter-Plaintiff and Third Pzrt!! Plaintiff reaileges paragraphs 2 to 37 of II-Z 

CIollnterclaim and Rird-I’alq Complaint. 

with otlzcrs known and unknown. devised and intended to devise a scheme and artifice to defraud 

and :o obtti money md property tion~ Gambro Hcalrhc;are, Bernard Pachxr, Pachtcr Corpora~iol~, 

Medi-Soft and others by means of .fatsc and i?audulcnt pretenses, representations, testimony and 

promises. ‘These actions were part of a paxem of mcketeettig activity with the cal~ulmxl intent tn 

detiaud the Counter-Defendants iuld others xn viol&on of Florida Statctcs $4 7’72 et seq. 

The Counter-Defendants and l’tid-Party DeIendanu knew th3t the preznscs, 

representa:ions, testimony and prom&s w’crc Ialsc and iraudulent. 

engag& in a patLen> of racketeering activity calculated to dzfiauti others and to gain a husmm 
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partxipalecl in par1 of the patrcm of racketeering. “he piittem included: (1) fraudulcrtl~ c;_?nccaiitl~ 

the true ownership of Royce, Ino in order to avoici the restrictions of the non-competition q~zen~ent 

,with G&mbro Healthcarc and to USC Bemud Pachta and Pachter Corporation to estabiish an 

laboratory enlit,v that competed directly wirh Gambro Hcalthcax (2) directins aA causing a scr;cs 

used to fmancc RDDL and the true ownershq~ of Royce, Inc. (3) f+audulentJf operating the business 

of WDL in a manner to c0ncea.I the active participation of Mark Ginsburg and the G&burg ftilg 

in o.per&ons of KDDL (4) engagmg & fraudulent activities: including the subordiriation of perjq, 

violation of cop&ht laws and other misconduct ca.ict~lat~d to defraud Me&Soft in connection with 

its unique softwac and it advantageous bus&ss co‘tllrtit with EXDDL (5 j fraudulmt causing FQDL 

to execute a note, loan and security ageemenl in a riaudulent efibrt to take the entire assets of 

RDDL w or&r to dqxive Bernard Pachter and Pachtzr CorporAoR of 0~ Value and benefits of his 

o~~crship in&nest in RDDL (6) fi-audulent opcratino, the business in a manner as to make it vim~all;~ 

impossible for RDDL to satisfy the note, loan and sccuri~y interest so that the note would be in 

dchlt and establish a pretext under w&h the entire assets oi’RDDL would be wrongfi~l!y conveyed 

to R.oyco, inc (7j fraudulent concealing that the business ofRDDL continued to be conducted but 

in a rtmner wholly concealed Tom and to defraud Bernard Pachler and Pachter Corporation and (S) 

engaging h the mnipulation ofthc books and records of RDDL and participation in the desmction 

c&use a tiaudulent series of transfers and manipulations to be accomplished in violation of law. 

4. The Counter-Defendants and the lltid Party DcfLxdants looted and plundered WDL. 
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D&nd~nts were intelTelated auci formed of the comxnoa and continuous pattern of ii-3uciicnr 

schcrncs. were perpetrated wrth the same or similar intent, were committed by ;he same ar simiia 

nxthods azrd has the sane or similar -~2ctims. These activities were not Isolated iwidents and 

coikctivcly tonStitUte a patttexn 0:‘rackrreerrin~. 

and the violations of law, the enterprise hazned, amoug ot;!ers, Counter-PtaintiUk Bernard Pachtw 

z.nd Packer Corporation who xcrc seversly inju;-eLt jn their businlsss in thm they lost the value a!xl 

benefits 0” their ownership interest in WDL. 

36. As a re.sult of the conduct of the Couu-xx-Wefendants and the Third .Pzty Tkfendants, 

lht Counter-Pkntiifs have been forced to rdain attorneys and expend considerable atiomey fees. 

47. kfl. c~llditiofls prccedznl Ic, $1~ Cause h3Ve occufrec& have been ~~erfixxned or hWc 

txea waixil and excused and are not nocessq to nwztain this action. 

XHEREFORE, Bernard Pa&w and Pack- Corporation demand damages o this count 

equal to throo times t.he actual darkt~es together w.th attorney fees and cos& and such other ‘and 

furtl-!er relief as to this coult seems just ilnd proper. 

COlJTT Ii 
(CI\‘IL THEFT) 

49. This action is for civil theft pursuant to Florida Statutes $3 IX!14 mtrld 772.11 1,‘1!!93. 
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and bencfi~ of the assets of his busircss venwre. 

51. ‘Cht Counter-Defe:::ldancs z~d Tiirti-Party DeGzdants knowingly stok the assets of 

R3D& LX ;vith tic mtent to p&nancnliy de;ltive Bernard Pachtcr and Pachrer Corporarion ofthe 

rig& :o r&e value ofRDDL, ir,c. a11 in violation of Florida Statutes 

a scheme 2nd arMice to defraud the Ddkndants 

55. The pretext of the demand .for pa)mc& tile prescntaGon of the resolution to abandon 

dl of the asms of RDDL, Iilc. to Royce, Inc. together with the sham meeting of the Bomcl of 

Directors was pait of a scripted scheme and artifice to defraud Bernard Pachter and Pzcht~- 

Corpwat.ion of the vahc of his property and benefits in -RDDL, J.nc. 

53. As a result of the couduct of the Counter-Defendants and the bird Party Defendants. 

the Counter-l?laintiCs hare been forced to r&in attorneys and expend considerable artomey fxs. 

55. A.ll conditions prettdent to this w.xse have occurred, have been performed or have 

Wl-IEREFONZ, Eknxud Pachler and Pachter Corporation demand three times the 

damages and atttomey fees against these defendants on this count oithe complaint together with 

such o&r ad funher relicfas : ,J this court seems just and proper. 

c0c’x-r III 
(UREACU OF F’lDUCL1Rk DUTY) 

56. 13efendant’Cowlterc:him Plaintiff and Third Party Plaintiff reallcges para:gqks 2 

through 37 of t%.is Cotmtcrc!;;im and T’kird Ikrty Complaint. 

5 7. The PlaiAWCounter-Ikfendants Marlc Ginsburg, Scott Ginsburg, Ricki Fbhinson 

13 
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Coqxrtiior. as a IXrcctor and as a Shaxholder. 

5s. ‘The Plaintiffsi’Counter-Dcf~nds?ts Scott Ginsburg and Kicki Robinson, whether 

yemuall~ or as a nominee OF Mark Ginsbtir~, and Mzrk Ginsburg togcther wit11 ‘i’brd pw~ 

IJefeAnts Kent Mahkc and Art.hw RosezXhal, as majority shareholders in PaDI, owed 3 fiduaay 

duty ofhonsst and fair dealiny to Bernard PacI:ter and Pacbter Corporation. 

59. These parties identifitid ir: the previous paragraphs 5re;iched their duty to Bernard 

Pachter and Pachter Corprxation in that lhey participated in a conspiracy to dekud and conducied 

the business of RDDL in a nrarxxr so as to deprive Bernard Pacht- and Pachter Comoration of the 

value and benefits of owuerstiip of RDZL. 

VvTIEREFORE, Bernard Pachter ad Pachter Corporation demand a jxd~ent for darnases 

agnhst the parties named in this count of &is compkknt togethz with such other and furth~ relief 

as to ihiS court is jUst &xi proper. 

COUNT IV 
(COlwEFwON) _ 

60. Counter-Plaintiff anfl Third Pam, Plaintiff realleges paragraphs 2 &rough 37 of this 

Couatcrclaim and Third Party Complaint. 

61. During the pb%ad of time kom aboct 1996 to tic dale of this complamt, the 

Countsrciaim Debdwts Mark Ginsburg, Scott Ginsburg, Ricki Robinson and Royce, Inc. 

covcrted to thejr OWN ,USC ad money and properry of great v&c including the value ofthe 

RDDL, Inc. IO which Bcnxtrd PacMe~ and Pachter Corporation were entitled. 

WHEREFORE, Bernard Pachter ‘and Pachter Corporation demand dam,ages on this Count 

I.3 

HWLIX4N & FARTWXS. P.A. 2600 Uougtas KIM. Suite &IO: %liawi, Florida 33134 
Telephmc (205) 460-4091 Fxsimik (305) 460-4O!N 
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R~spectfuII~ submirted, 

HOULJXW & PAR’lTEES, PA. 
2600 Dwelas Rozd, Suite 600 
~Miami, &-ida 33 134 
Telephone: (305) 460409; 
Facsimile: (305) 4604099 
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CERTlFICATE OF SERWCE 

I ~XFRE3Y CERTIFY that a true and czorrect copy of tht: foregoing was served by U.S. mai! 

and Bcsimile on May x, 1000, to: Stuart R. .Michclson, Esq., 1 I 11 Kane Concowse, Suite 5 I 7, 

Bay Harbor Islmds, FL 33153. 

HCJLILIHAN Cy: P,ZWY’NNEJ& Y.A. 76UU L)ougIss Road. Suite 600, Miami. Florida 33134 
Ttlq~lkma (309 46MO9l Raaimilc (305) 4&4499 
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: 

la017 :1 

Plaintiff, 

V. 

SCOTT K. GINSBURG, 
MARK J. GINSBURG, and 
JORDAN E. GINSBLXG. 

Tke p!ainciff, Securities and Fxchange Comission (t&e “Comnission”). for its 

ComplainI allc,ccs as r;sllows : 

Jardac E. Ginsburg‘s (“3. Ginsburg”) unlawful trading in rhc sccuriries cf Ez 

Comrnuications, Inc. (“EZ”), and M. Ginsburg’s unimtul uadiq in the securities of Km 

Media Group, Inc. (“Katz Media”). Defendarm M. Gksburg and J. Ginsburg traded while ia 

PSsSSiOn Of aWWial nonpublic ixlformXioa thar Scott K. G&+Jr,n (‘5. G&burg”) had 

tipped to of a duty Ginsburg owed Evergreen andin breach of a 
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tonfidentiality agrtxncnt that S. Ginsburg had witi EZ. S. Girslxrg and M. Ginsburg UC 

brothers and are KIW SON of 3. Ginsburg. 

2. By their XX&CL describec! herein, th? det’endants. Directly and indirectly, 

engaged In accz~ pracriccs. ar:d courses of bushiss Qat violakd rhc! artifraud provisions of the 

federal securkks laws, Secri~n 10(b) of the Scc:t:iries EXC~AII~C Act Of I934 (“Exchange Act”) 

115 U.S.C. J 78j(b)] and Ruie 1%j dxreermder (17 C.F.R $ 240.1Ob-51. Defendants S. 

Ginsburg and M. Ginsbur_e also, directly and iodircctiy. cxqagcd in acrs, practices. and 

courses of business &at violated the tender offer provision of r&e f&erai secuririss laws. 

Exchaugtz Act Scxrion 14(c] [IS U.S.C. S 78n{ej] and Rule Me-3 thereunder [lt W.S.C. § 
- . ..-- 

240.14c-31. 

3. The CommisSi0U brings Lhk action putsuanr to Sc.ctiOIaS 2I(c!), 21(e), and 214% 

of the Exchage ACT [15 U.S.C. 55 78u(d). 7Su!e)I aad 7812-I) for an order pmnaotutly 

restraining and enjoining the defendants. ordering them LCJ accou~~t for and disgorge all profit 

from the unlawfill trading. granting ocher equiuble r ‘i C, cf. and immsing civil mone&y - 

4. The defmdmts. unless rcsaaincd axlcl CnjOiXCl, Wru COntmue t0 engage ~JL 

traxxacrions, am, pracricu. and courses of business as set forth in this Complaint. or in 

c.ransactions, acts. practices. and COWIS oi Business of simih purpon and object. 

JWUSDICTION 

5. This Court has jurisdiction &cr :kis action pursuant to Sections 21(d). 21(e), 

and 27 of the Exchange Act [l j U.S.C. & 78uid). 78uiej. and 7&a]. Venue lies in his Court 

pursuant tc Section 27 of the Exchange Act. 

_ -__ - . 



10:2.1:31 WZD I$:13 F.AX 1 954 351 7017 RIhios E-I ULaERD.U+E II 

6. h zonncc:ion with the mnsacrions. au. pr~cdccs. and COU~SCS of businas 

desctibed in t!!is Carnplaizr, each of the def~ndancs. dircctt) +nd indirectfy , b m&e use of 

the means or inxluacntaliries of intcrrs:atc commrrcr. of Lx .maiIs, and/or of the rnmw a& 

insuumexxs of transporxation 0: commurkarion in mtxs’atc conaincrce. 

DEFE.W,WT~ 

7. Scan K. Ginsburg, age 46. reside.; in Dailai, Texas. S. Ginsburg fou;jdrb 

Evergreen with his father, J. Ginsburg. other Ginsburg familg members, and others in 1985. 

During rbc period from Novesr.bcr 1995 through a[ lcgst August 1997, S. Ginsburg was the 

chilirmaa ofthe board of directors and chief e~wxive off&r of Evergreen. 

8. Mark J. Ginsbutg, age 48. resides :a Boca Raton. Florida. He is a physician. 

9. Jordan E. Giasburg, age 74. resides k Boca Raton. Florida, J. Ginsbug was 

an original investor in, and, until 1991. was *de cbabn of rhe board of directors of, 

Evergreen. J. Gir&urg pleaded guilty in 1997 to a federal fehy of making a false statement 

in cttxmecrio~ with an application for a 1oa.n frum FLst Comme~~ti Bank of Florida in 1990,, 

whea he served as chairman of the bar&‘s boarit of direcrors. 

coRPoRA~xo~s WOL.!D 

IO. Evergrectn Media Corporation was a Rciaware corporation with its corporate 

headquaners in Irving. Texas rhat owed and opcrarcd AM and FM starions nationwide. Tlx 

commc~ stock of Evetgmx was x&wed with the Commis5ion pursuant to Section 12(g) of 

the Exchange Act and wiw traded on the NASUAQ market systim. On February 18, 1997. a 

merger agreement between Evergreen and Chancellor Broadcasting Corporation (“Chancellor 

Broadcasting”) was announced. Chancellor Broadcasting also was a public company with its 

3 

-- - -- 
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sccu;itkS rcg3tcrcd with the Cotnmission pusdanr co Section IQ) of be Exchange ,5&t. On 

September 5. 19%‘. Chc rncrger was complered. The rciuiti?g cnri~, C&txellor Media 

Corporation (“Chaacellor Xcdia”). is P Deiaware corpo’alion with irs headquanex in Trving. 

Texas. 

rhe Unit& ,Sta:es.~ At all relevant Gmes throri@ July 1396, EZ srock ‘as registered with the 

Com.n&sian pursuant to Section 12(g) of the Erchacge her and was traded on the NASDAQ 

market system. 

12. Katz MEdia Group, inc. was a Delaware corporation with ifs heaclquaners in 

NW York. New York. Katz Media was a media tcprcsmtarjor. coqay bc soid &yc&ing 

time on electronic media, such as radio, tekvisioc, and tie mtemet. to advertising agencies 

and other in&i 
1 

buyers. At all relevanr tines rkough July i997, Katz Media common stock 

was registered bith the Commission pursuant to Secxmr. 12(g) a4 ti Exhar~gc Act and was 

uadexl on the AIM :rican Srock Exchange. 

EY&uJmOR RELIEF 

Vhbons of Section 10(b) of tie Exchange hct (15 W.&C. g tSj(b)] 
~$b-S thcreuncier i17 C.F:R. C 240.10b51 lw all defendanQ 

May and mid-j une, 1996, S. Ginsburg approached tke chief executive 

inquired whether EZ would consider some form of business cotiinuion 

At that time, EZ’E CEO told S. Ginsburg that EZ was not for sale. 

I 3 
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14. Substqucntly, between June 23 and Arty i , 1996. S. Ginsburg scni EZ’s CEO a 

wr:cten offer for Evtrgrecn to acqutic EZ. EZ’s CEO rcspondtd, to ?he offer, again advising 

S. ChXSblxg ill31 Ez WaS ItOt for sale arid noring Lhsr. ir! Ph)’ cvenr. tie price tiar S. Ginsburg 

had pro~osti was too low. However, he ais0 told S Ginsburg that he would relay S. . 

Ginsburg’s offer tc the chairman of EZ’s board of direcrorr. 

15. EZ’s CEO larer mer wi-& S. G&burg on July 12. 1996. EZ’s CEO asked that 

the conversation be kept cotidtntiol, and S. Ginsburg agreed. EZ’s CEO then told S. 

Gins-aurg that EZ was considering stratqk alternatives that included a passiblc s&c of tic 

coatpany and had bircd Credit Suisse FhSl Bos:on (“CSFB”) to assist it. During the mcccing. 
.,-.. . *. 

EZ’s CEO and S. -burg discussed a per share value for EZ. S. Ginsburg told EZ’s CEO 

char he was iuterestcd‘in pursuing a transaction, and they a,grccd that CSFB would coxmc; 

S. Ginsburg early ia the foolro-Vixzg week to provide more derailed iaforrnation, provided that 

Ever-men would execute a written confidentialIcy agreement. 

16. On JuIy 15, 1996, a reprcscnCariVc of CSFB concactzd S. Gimburg and told him 

that. if Evergreen would execute: a =Mxen coniidmcialirl; agreement, it would be prwvided 

with updated ftaancial infonnacion co& ng EZ. Tn order to obtain confider&l updated 

financial information concerning EZ. S. Gir&urg cold the CSFB represc%ativc to scad a 

I conirdcnrialicy agrcemem LO Evergreen. On July : 6. 1996, Ei! seat a conf!derh,iity 

agreement to Evergreen. On July 18. 1996. CSFE sent SC Evergreen, by facstie. updaM 

financial inforrxatior~ concerning EZ. ThereaM. S. Ginsburg directed the chief kiicial 

officer of Evergreen to analyze tk fsnmcial tiomarion *Sr;ir he had obtained from EZ in 

order to determine what amount Evergreen should bid for EZ. 

e-c- __Lc .-o-m .__-... 
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17. On July 24, 1996, CSFB conrac~ed Ewrgreer. and requested that it subnit irs 

bid for EZ by the close of business on Ju!y 26 \ !996. Ok h!y 26, 1996, S. Ginsburg 

submitted a bid for Evergreen u, purchase EZ fm .S6jO million.. On July 29. 1996, a 

reprcsexative of CSFB contacted S. Ginsburg and told him tiat EZ was reviewing 

Evergreen’s bid, along with o&r bids, and Thai he woufJ be contacrec! atter a final dec,&a 

had been made. 

18. At a11 rtlevanr rimes. S. Ginsburg Iknew tiar hc WCS subject co Evergreen’s 

corporate policies that prohibited: (aj the use ot’ confldenri;rl information for personal 

advanrage; (b) buying stock or giving advicr t@ buy smck, based oa inside information; and, 

(c) discussiag confiiemial infonoarion wirh faixily and relarivcs. 

Scott Ginsburn tins Mark Ginsbwv who mrch- F,Z stclck 

19. On .%nday, July ,lb, 1996, two days a&r he had met with EZ’s CEO, S. 

Ginsburg spoke by telephone with &f. Ginsburg and waveyed LO M. Gimburg at&al 

nonp~Mic ir&oamation concerning U’s plan zo pursue suac~g% alternatives rhat inc~udcd the 

possibie sale of tie company. 

20. On July 1s. 1996, the fust uadi L *a~ day &CK rhc IelephD~ COuVcrSatiOn during 

which S. Ginsburg conveyed to M. Ginsburn naarerial nonpublic infomati~n coneming EZ. 

M. Ginsburg purchased 3.800 shares of E.2 stock &his individual recimnwx accowx at Dean 

Witttr Reynolds. TX. 

21. On July 2!5, 1996. the Cay before Everper?- submitted iT.s bid for EZ. S. 

Ginsburg a_& zpokc vi31 M. Ginsburp by telephox During *&at call, S. Ginsburg 

conveyed SO M. Ginsburg ma&al nonpublic information conccrnir~g Evcrgrccm’s i&c&on 10 
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We an offer to purchase EZ. 

71 *-. Ah on Juiy 25. i996. afier his rtleph,mc Cozveisation wirh S. Ginsburg, M. 

GifiSburg purchased ~.2~ shares of EZ stork in UT accom~ thzrr he &Id jointly witi his wife 

at NC%. Brown & Sons, ITIC (the “joint account”). 

23. On 3~1~ 26, 1996. tic day chat Evergreen sub~&~cd its bid for EZ, ‘M. 

Giibtq purchased 11,800 shares of ET srock ir! tie joint account and ti a vest account fir 

his son. also at Alex. B:own !*c “trust acc~~&‘~. 

24. S. Ginsburg spoke with M. Ginsburg by te!ephone on July 28. i996. and again 

on the morning of July 29. 1996. Duriq CIOSY. c&s, S. Ginsburg convcycd to M. Ginsburg 
._. 

material nonpublic infoxmacian concernkg EZ. inchxdisg ih3f Evergem and orhers bad 

submitted offers for EZ. 

25. On July 29. l996, after spcaL311g by telephone with 5. Ginsburg, M. Gin&urg 

purchased a total of 30,000 shares of EZ stock in the joinr account and the vusc accour~c. 

.26. During the KWO-week pqiod from Jtrly 15 to July 29, 1996. M. Giusburg, 

while in possession of the material nanptiblic information concerning EZ that had been 

divulged to him by S. Giasburg. purchased a roui of d.&BIw slaxes of EZ stock for 

51.393.676. 

!!d=k Ginsbur_. 0. - an Gin&ure who nurchtises EZ stocIi 

27. M. GWXN~ and his father, 3. Gmbuq, are next door neighbors and tuere in 

rqulz coilocf wirh each other fnraqhout tie period from July 14. 1996 to August 5. 1996. 

Bcrwccn July 14 Md Suly 16, 1996, M. Ginsburg spol;t r.o 3. Ginsburg and divulged LO hi;n 

&e mar&a! nonpublic information concerning EZ that S. Gjrsburg had conveyed to M. 

-I 
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Ginsburg during their relephone ccnversation on July 14. 

25. On July 16, 1996. J. Gkisburg called ih*~ twmch manage of the brol;et&&r 

where a crust accowx was xxair,CairU! for Lhc bc;?l?-tir off Ginsburg’s wife’s and ordered the 

purchase, on margin, of 20.@00 shares OE EZ stock. T!x order. however, was not exc~c~~ 

untit cht: Ib!lo~ing day, July 17, 1996. becauc tic branch manager had to obtain confirmation 

thx I. Ginsburg was authorized to trade in that PCCOUC:. 

29. On July 29, 1996. 5. G&burp purchase& on rs~gin. S.000 shares of EZ stbck 

in the trust 2ccounL in his wife’s name. 

30. Duriig the period from July 17 w July 29, 1996, J. Ginsburg. while in 

pcssession of the nterial nonpublic ir&ornaation concerning EZ that S. Ginsburg had divulged 

to M. Ginshrg and that M. Gizsburg had, in nxn , ConVeyed (0 him. purcJzased a total of 

2S.000 shares of EZ SW& for $640,250. 

M. Ginsburg and J. Ginsburg m&e Sl,U’76$399 
in tradine d& a- chases of EZ stock 

merger agreema, Et shareholders woulcf receive .9 share of ARS stock and $11 .?S in cash 

far each share of EZ common srock. After tie? ar--ouncemeni, tic price of EZ common stock 

~ rose by 30% or 59.625 per share and closed ac $42.125 ofl August 5, 1996. 

32. Based upon dae ciosing yricr of EZ conaxnon stock oo August 5. 19%. zhe day 

tbar the merger between EZ and AR!3 was publicly annolxxzd, M. Gi.z&urg realized profits of 

$664,024 from his trading in EZ common stock while m poxscssio~ of maurial nonpublic 

8 
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information thar had been misappropriated by S. Girsburg. 

33. Bzsed upon tie closing +c’c of E% com...n s:ock on August 5, 1996. tie day 

chat the merger between E% and ARS was >*;Sli=!y announced. J. Ginsburg realized p&its of 

5411,875 from tis uadlng in EZ conz~on SLOC~ *Wz in possession of material noapubiic 

information that had been misapproptiaced by S. Gin$hu:g and ripped to him by M. Ginsburg 

~Qf,gJ.gg& 

34. 5. Ginsburg, in l;nowing G r rccklcss breach OF the duties rhat be owed 70 

Eveqgrcen and EZ and for his personal beaefst. misappropriated the material nonpublic 

hfwmati9u described above by cornmun.icating such informz&On directly or indirectly to M. 
.- . . . 

Ginsburg who then,.traded and ripped. 

35. M. Ginsburg knew OY should have known t&x the material nonpublic 

informar’lon conwr&g I52 rhnr S. Giiburg conveyed to. Km wz divulged ti breach of dudes 

char S. Ginsburg owed to Evergrqn and EZ. 

36. J. Ginsburg knew or sbouid have known that the naterid nonpublic information 

XXKCTA@ EZ that M. Ginsburg had diVuigcd io him had bee:n conveyed to M. Ginsburg by 

S. Ginsburg in breach of duties &at S. Gi;rsburg owed LO Evcrgrcen and EZ. 

37. By their conduct, described abovr. ciekndantr S. Ginsburg, M. Ginsburg. and 

!. Ginsburg, in connection with CM purchase or sale of securities. by the use of means or 

insrrumentaliries of irxcrsrate commerce or of the mails, directly or indirecdy . (a) employed 

devices, schemes, or arrifkcs to defraud; (b) made UIL~C statements of material facts or 

omirced to stare material facrs neccssnp in order 10 make tit sulemcncs made. in rhe Ii&t of 

the circumstances under which they were made. not misleading; or Cc) er?gagtd in aCt.5. 

0 
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pracr:crt. 3t COUXSCS of business wbch operated as a fraud or de&r upon other persons. 

38. By reason of r.hc foregoin%. defendam S. Gkzsburg. M. Ginsburg, and J. 

Ginsburg violated Section 10(b) of the Exchange ALA [15 U.S.C 8 78j,&)l and Rule 10~5 

thereunder (17 C.F.R. 3 24O.lOb-53 

SECOND CL-S FOR R3?‘I..IEF 

Violations of Section LO(b) of the Exchange Act 115 U.S.C. 5 7Sj(b)] 
and Rule lob-3 thereunder [17 C.F.R. S 2XJ.lOb-S] 

bv defendants S. Gii~ru sr.d M._Ginsbwg 

-es material nonnul)lic irtfomaation co~cetinrz Katz Me& 

39. 0~ February 18, 1997,. Evergwen wouxxeed rhat it would merge with 

Chancellor Broadcaning. The merger was not completed. however, u&l Septcmbcr 5, 1997. 

The resulting muicy was named Chancellor .Mectia. Hicks. Must. Furst & Tote (“Hicks 

Muse”), an in~estanezzt Um that owned a majority interesr in Chancellor Broadcasting. became 

c&c largest shanholder of Cbanctllor Media. S. Ginsburg became the chief executive officer 

of &uxcllor Media. 

40. On March 20, 1997, wtile t&c: Evergreen 1 Chancellor Broadcasting merger was 

ptnding, S. Ginsbug was invited by the chairman of Hicks Muse to join a meeting with 

rCpreSenPLives of Hicks .bluse and Katz MC&. Afret S. Ginsburg joined rhar aneebq, a 

discussion rook place concerning the possible a(;quktion of Katz Media by the merged 

Evcrgreez? ! CknccIlor Broackasring encity. Uu.ks the meetkg. it WIS apeed thar Katz 

Media would provide additional financial information zo Hicks Muse af&r a confidentiaii~ 

agrccmcrtl was cxecurcd. On or about April lG, 1997, Hicb Muse cxccu~d a cotidenlialiry 

agrecmcm and Katz Medta sent financial bformatian to Hicks Muse. 

.- 

-- 
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4i. On June 16* 1997, the president of Katz MMia.‘s Radio Division met with S. 

Ginsburg and encoura_ced S. G~nsbwg to have tiverg--a ,-n J Chancellor Broadcasring acqutre 

Kxr Media for a price of $3 2 m 5; 14 pet share He asked S. Ginsburg to coatact the cbiman 

of Katz r&l&a to discuss tie matter futdm vxx! ruld S. Gksburg *&at Katz Media had keld 

discussions wi& 0th potential acquirers and waxed 10 eonp!ete a transaction as soon as 

possible. 

$2. At rll rekvanr :imes, S. Ginsburg k.w :&at he WQS subject to Evergreen’s 

corporate polkies that prohibited (a) the ‘JZC oi confkkxial infomtion for personal 

advantage; @) buying stock or givixq advice to buy stock. based on inside infomatioa; and CC) 
_- 

discussing cotiderzial information wirh family and rebtive;. 

43. On tkc evening of June :6, 1997, f.he &y when S. Ginsburg mt?t with tie 

president ofKatz Media’s Radio Division and discussed Kxz Media’s ongob and active 

efforts to bc acquired by Evergreen 1 Chancellor Brcadcasr in8 or some other company. 

S. Ginsburg called l . Ginsburg. During this ;alI. S. Ginsburg conveyed co M. Ginsburg 

material nonpublic iaform;lrioa concerning Katz Media’s ongoing eRom ‘co be acquired. 

44. On the following day, June 17. 1397. .M. Giasburz.. while in possession of 

marctrial nonpublic information concerning Kar;: Media that S. Ginsbxg had conveyed to him, 

plactd an order to purchase 150.000 shares of Kae M&a stock for the joint account and the 

mm aCcOu% Howuwr, the order coutd not bc: filled in on: day. Constgutntly, on June 17, 

* tm.% wcwm Purchased only 31,100 shares of Kriz Media srock. On June 18. 1997. the 

joinr account purChasecl 11x).000 shares of Kar.x Media srock. and rhe crust account purchased 

..,I 
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an addition& 15,900 shares, 5lling the X50,000 share order. The rota1 purchme price of she 

:SO,OOO shares was %71S .CCfJ. 

M. Ginsbury makes $729.200 in tra_Ttin- arofits on his tra@w in Katt. Mcdja eo& 

35. After the close of wadin_e on IJy 13. 1997, Kau Media. Eve:green, & 

CharmAh Broadcasriq jointly announced r&l Evcr_mcen and Chancellor Broadcasting would 

acquire ~-<a~ Media Wough a tender offer for ulf ouiswndin$ sb2re.s of Kaa Media stock at 

SLl.00 per share. 

46. Withh three days after tie public announcement of the sender ciffer. M. 

Gimburg sold 132,500 shares of Kap. Me&a SW& and. subsequently, ccndered the remain& 

17.500 shm%. M. Gix~bu.rg tcaalizcd totA profirs of 5729,200 from his trading in Katz Media 

stock while in possession of maicrial n~qubtic information -3~ &ad been misappropriat& by 

S. Ginsbuts. 

Vifllations 

47. S. Ginsburg. in knowing CT reckless breach of tie duty &at he owed to 

Evergreen and for his personal benefit, misappropriawd cbe material notpublic infcxmariw 

described above by comanunic;iting such information dire&y or indirecriy KO M. Gi~&~rg who 

then pdec!. 

48. M. Ginsburg knew or should halte knowr! that rhe material noaapublic 

inf0rmasi011 concwaia g Katz Media was diUzcd.ro him by S. Ginsburg in breach of a duty 

that S. Ginsburg oared to Evtr_ereen. 

49. By &cir couducs. dcsc:ibcd above. defendants S. Girrsburg and M. G-burg, in 

conneciion wilh rhe purchase or sak of securities. by tie USC uf means or insaumcnuliries of 

12 
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interslatt! commerce or of the mai!s, directly o: indirectly, iai employed device, scheucts. or 

. 
anltlccs to defraud; (b) .7udc untrue sta:ements cf material .facts or omitted to stialc material 

facts necessary in orcicr ;o make tie sIatemcnIs made. in ti; light of tie circumqmccs m&r 

which key were made: Dot mis!tading; 0: cc; engq,c d in acts. prstices, cr sours- of 

business which operated as a fraud! or dcccir upon other pc.soas. 

50. By reason of the foregoing, defcr.danb S. Ginsburg and M. Ginsberg violaEd 

Section 10(b) of the Exckangc Act [15 U.S.C. : - + !Sjcb;l] and Ruic lob-5 thereunczr [X7 C.F.K. 

fi 24o.lOb-51. 

THIRD CLAIM FOR UF,CIEF 

Violations of Se&on I&) of the Eschange Act 
[15 U.S.C. § 7&t(e)] and Kule 14c-3 thereunder 

117 C.F.R. 5 240.14e-31 by deftian!s...~ ..__ GJm and %j&&&p.r-.r- 

51. Paragraphs 39 rhcough 46 above ;lre hereby xc-alleged and incorporated he&r. 

by r&rcncc . 

52. By June 16, 1997, substultial steps had been taken towards a :ender offer For 

tie sccuritks of Katz Media, in&ding, among otherc. chc confidential meeting of Kau Media, 

Hi& Muse, and EvergreEn represenrarives, as well as meetings bC:wcco KaU Media aad 

other potential acquirers, tie execution Of a oor&dznUity agreemen< by Hicks Muse, ch~ 

*traxasmitfal of confidential business information TO Hicks Muse, Evergreen, and Chancellor 

B-d=sting for the purpose of faciliuring an offer for tit.z media, ad the meeting borwten 

S. Ginsburg and the president of KaQ Media’s Radic Ditir;ion where the potential acquisition 

of Ku Media by Evergreen I Chance~ior Broadcasring was discussed. 

.- 
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53. By his conducr described abcm. 5. Gksburg. after a ,substantial srep or steps 

had been taken LO camencr a render other for tie secwitics zf Karr MLdia. engaged in 

frwdulmt . deceptive, CT manipulmvc acts or ;mcticer ir! connection with said ceqder o&r. by 

communicating masczrial nonpublic ktformarion rc!aring LO a render offer for Katz Media to M. 

Gi.wburg under circutns~ces in which it was -- . ,asonably foreseeable rhat M. Gimburg would 

purchase Katz Media securities. 

54. By hk eondtrcc descrjbed abcve. 31. Ginsburg, after 3 substantial step ox sreps 

had been taken to comrnexxx a mder offer fur tie Securities of Karz Media, engaged iu 

frmdukm, dsepriue, Or nnnjpUkttiVe acts or prac!iccs ln connection with said tender offer. 

by puxhasing Katz ,?&~&a securities. whiie in poswssion of material nonpublic infomzation 

relaring ICI said tat&r offer, w3icS tiormation he kxw or had reason to how was nonpublic 

and had been obtitincd, directly or indirectly. frem the offeiing p-arson. the issuer, or a pc,cson 

a&g OD behalf of rhe offeting person or said issuzz 

55. By reason of zhe foregoing. defcnlancs S. CWsSurg atzd M. Ginsburg violated 

Seccion 14(e) of rhe ISzhange Act [I3 U.S.C. 9 T&I(~)] and Rule 14~-3 rhereundcr I17 C.F.R. 

5 240.14e-31. 

I!UXE3FCXZ RELTEF 

Enm d Final Judgment of Pmarxat Lnjumxkr. and &her Relief ttlat: 

14 
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A. FWrnanently enjoins Scotr K. Gim.butg. Mark 3. Ginsburg. and Jordan E. 

GiasburgF and their respective a,aczts, sr.rf 8 ants, employees. ant! rttomeys. Md those persms 

*>. acfivc concerz or parhpation witi eac’4 o?‘ Uier?,. frorr, violarmg. dircc;ly or htndirccrly. 

Secrion r#(b) of the Exchaxlgc Acr and Rule lCJl:-5 P~crcur,dcr; 

B. Pcrma~cotly enjoins Scort K. O~ns~ur_% and MarK J. Ginsburg, ant! t.beir 

respective agents, sewaxes, employees, and ac?omqs. and i!xOSe persons in active concen or 

pticiparion wirS each of them: from violarins, directip or indircccIy, Section 14(c) of the 

Exchange Act ant! Rule I&-3 thereunder; 

C. Orders the defendants to account for and disgorge all profirs, and prejudgment 

interest thereon, rha~ they obtained or caused oi.hers to obtain as a result of the conduct 

described above; and 

D Orders each of tie defendants to pay a civil penaJty pursuYrt to Section ZlA of 

the EX&UI~C Act. 

\i\ 

\\\ 

\\\ 

\\; 

\\\ 

- - 



10/23/01 WED 18:18 F.+.L 1 954 351 7Oli KIFiiOs FT IACDERDUE II ,. 

c 

Grant such other and addkiona: relief as this CTJI-I may deem jusr and proper. 

Dared : Septembcx 9, i 999 Rcspc::rfUiy submitted, 

Th&nas C , :Vewkirk 
k’uri B _ Zelinsky (Lead Trial Attorney) 
fames ?. Cof-ban 
Th0nu.s D. Si:verstcin 
Paul W. Sharrarr 
Attorneys for Plhtiff 
Securities and Exchange Commission 
450 pifth SKect. N.W. 
Washington. DC 20549-0808 
(202) 9424890 (Zelinsky) 
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